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In some jurisdictions, no action will lie for malicious prosecution of a civil suit when there has been no arrest of the 
person, no seizure of the person’s property, and no special injury sustained which would not ordinarily result in all 
suits prosecuted for like causes of action. 


Some states adhere to the so-called “English” rule that no action will lie for malicious prosecution of a civil suit when there 
has been no arrest of the person, no seizure of the person’s property, and no special injury sustained which would not 
ordinarily result in all suits prosecuted for like causes of action.' In such states, the special injury requirement for a claim of 
malicious prosecution of a civil action is not satisfied by the mere filing of a lawsuit.* The plaintiff must prove some 
interference with their person or property beyond the ordinary burden of defending a lawsuit.* Generally, there must be some 
physical interference with the claimant’s person or property in the form of an arrest, attachment, injunction, or sequestration.’ 
However, it has also been held that repetitious malicious actions may constitute special injury.° In one state, although the 
element of arrest or seizure has been eliminated from a claim of malicious criminal prosecution, a cause of action for 
malicious civil prosecution will lie only in cases where there is a prejudgment seizure of property, that is, where there 
essentially has been a judgment against, and concomitant injury suffered by, the defendant before they have had a chance to 
defend themselves.° 
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As to what does or does not constitute special injury, see §§ 6 to 8. 
£ Tex.—American Bd. of Obstetrics and Gynecology, Inc. v. Yoonessi, 286 S.W.3d 624 (Tex. App. Dallas 2009). 


3 U.S.—CA, Inc. v. Simple.com, Inc., 621 F. Supp. 2d 45 (E.D. N.Y. 2009), subsequent determination, 2009 WL 
1794594 (E.D. N.Y. 2009). 
Ill..—Howard v. Firmand, 378 Ill. App. 3d 147, 317 Ill. Dec. 147, 880 N.E.2d 1139 (1st Dist. 2007). 
R.I.—Palazzo v. Alves, 944 A.2d 144 (R.I. 2008). 


a Tex.—American Bd. of Obstetrics and Gynecology, Inc. v. Yoonessi, 286 S.W.3d 624 (Tex. App. Dallas 2009). 

3 U.S.—Nader v. Democratic Nat. Committee, 567 F.3d 692 (D.C. Cir. 2009) (applying District of Columbia law). 

6 Ohio—New Lebanon v. Krahn, 2015-Ohio-4791, 50 N.E.3d 291 (Ohio Ct. App. 2d Dist. Montgomery County 2015). 
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